
MATTHEW LIPPMAN

CONCEPTS, CASES, 
AND CONTROVERSIES

 CONTEMPORARY

Criminal Law
SIXTH EDITION

Cover image: stocksy.com/Helen Sotiriadis

Learn more about SAGE teaching and learning solutions 
for your course at sagepub.com/collegepublishing.

About SAGE

Founded in 1965, SAGE is a leading independent academic and 
professional publisher of innovative, high-quality content. Known for 
our commitment to quality and innovation, SAGE has helped inform and 
educate a global community of scholars, practitioners, researchers, and 
students across a broad range of subject areas.

Teaching isn’t easy.  |  Learning never ends.

We are here for you.

LIPPMAN
CO

N
TEM

PO
RA

RY Criminal Law
 SIX

TH
 ED

ITIO
N



Contemporary Criminal Law

6th Edition



Sara Miller McCune founded SAGE Publishing in 1965 to support 
the dissemination of usable knowledge and educate a global com-
munity. SAGE publishes more than 1,000 journals and over 800 
new books each year, spanning a wide range of subject areas. Our 
growing selection of library products includes archives, data, case 
studies, and video. SAGE remains majority owned by our founder 
and after her lifetime will become owned by a charitable trust that 
secures the company’s continued independence.

Los Angeles | London | New Delhi | Singapore | Washington DC | 
Melbourne



Contemporary Criminal Law

Concepts, Cases, and Controversies

6th Edition

Matthew Lippman

University of Illinois at Chicago



Copyright © 2023 by SAGE Publications, Inc.

All rights reserved. Except as permitted by U.S. copyright law, no part of 
this work may be reproduced or distributed in any form or by any means, 
or stored in a database or retrieval system, without permission in writing 
from the publisher.

All third-party trademarks referenced or depicted herein are included 
solely for the purpose of illustration and are the property of their 
respective owners. Reference to these trademarks in no way indicates any 
relationship with, or endorsement by, the trademark owner.

Model Penal Code © 1985 by the American Law Institute. Reprinted with 
permission. All rights reserved.

Printed in Canada

Library of Congress Cataloging-in-Publication Data

Name: Lippman, Matthew Ross, 1948- author.   
Title: Contemporary criminal law : concepts, cases, and controversies /
 Matthew Lippman, University of Illinois at Chicago.   
Description: 6th edition. | Thousand Oaks, California : SAGE Publications,
 Inc., 2022. | Includes bibliographical references and index.
Identifiers: LCCN 2021045898 | ISBN 9781071812990 (paperback) | ISBN
9781071862087 (loose-leaf) | 9781071812976 (epub)   
Subjects: LCSH: Criminal law--United States. | LCGFT: Casebooks (Law)
Classification: LCC KF9219 .O85 2022 | DDC 345.73--dc23/eng/20211006
LC record available at https://lccn.loc.gov/2021045898

Acquisitions Editor: Joshua Perigo

Content Development Editor: Darcy 
Scelsi

Production Editor: Tracy Buyan

Copy Editor: Melinda Masson

Typesetter: diacriTech

Cover Designer: Rose Storey

Marketing Manager: Victoria Velasquez

FOR INFORMATION:

SAGE Publications, Inc.
2455 Teller Road
Thousand Oaks, California 91320
Email: order@sagepub.com

SAGE Publications Ltd.
1 Oliver’s Yard
55 City Road
London, EC1Y 1SP
United Kingdom

SAGE Publications India Pvt. Ltd.
B 1/I 1 Mohan Cooperative Industrial Area
Mathura Road, New Delhi 110 044
India

SAGE Publications Asia-Pacific Pte. Ltd.
18 Cross Street #10-10/11/12
China Square Central
Singapore 048423

22 23 24 25 26 10 9 8 7 6 5 4 3 2 1



v

BRIEF CONTENTS

Preface	 xvii

Acknowledgments	 xxii

Chapter 1	 The Nature, Purpose, and Function of Criminal Law	 1

Chapter 2	 Constitutional Limitations	 21

Chapter 3	 Punishment and Sentencing	 65

Chapter 4	 Actus Reus	 117

Chapter 5	 Mens Rea, Concurrence, Causation	 161

Chapter 6	 Parties to Crime and Vicarious Liability	 213

Chapter 7	 Attempt, Conspiracy, and Solicitation	 259

Chapter 8	 Justifications	 315

Chapter 9	 Excuses	 395

Chapter 10	 Homicide	 469

Chapter 11	 Criminal Sexual Conduct, Assault and Battery, Kidnapping, and  
False Imprisonment	 549

Chapter 12	 Burglary, Trespass, Arson, and Mischief	 625

Chapter 13	 Crimes Against Property	 659

Chapter 14	 White-Collar Crime	 727

Chapter 15	 Crimes Against Public Order and Morality	 757

Chapter 16	 Crimes Against the State	 819

Notes	 847

Glossary	 870

Case Index	 884

Subject Index	 897

About the Author	 919



vi

DETAILED CONTENTS

Preface	 xvii

Acknowledgments	 xxii

Chapter 1	 The Nature, Purpose, and Function of Criminal Law	 1
Introduction	 2
The Nature of Criminal Law	 2
Criminal and Civil Law	 3
The Purpose of Criminal Law	 4
The Principles of Criminal Law	 5
Categories of Crime	 6

Felonies and Misdemeanors	 6
Mala in Se and Mala Prohibita	 6
Subject Matter	 7

Sources of Criminal Law	 10
The Common Law	 10
State Criminal Codes	 11
State Police Power	 12
The Model Penal Code	 12
Federal Statutes	 13
Constitutional Limitations	 14

Chapter Summary	 17
Chapter Review Questions	 19
Legal Terminology	 19
Test Your Knowledge Answers	 20

Chapter 2	 Constitutional Limitations	 21
Introduction	 22
The Rule of Legality	 23
Bills of Attainder and Ex Post Facto Laws	 23

Bills of Attainder	 23
Ex Post Facto Laws	 23
The Supreme Court and Ex Post Facto Laws	 24



Detailed Contents    vii

Statutory Clarity	 25
Clarity	 25
Definite Standards for Law Enforcement	 25
Void for Vagueness	 26

Equal Protection	 32
Three Levels of Scrutiny	 32

Freedom of Speech	 40
Overbreadth	 43
Hate Speech	 43

Privacy	 53
The Constitutional Right to Privacy	 54
The Constitutional Right to Privacy and Same-Sex Relations Between  
Consenting Adults in the Home	 56

The Right to Bear Arms	 57
Chapter Summary	 62
Chapter Review Questions	 63
Legal Terminology	 63
Test Your Knowledge Answers	 64

Chapter 3	 Punishment and Sentencing	 65
Introduction	 66
Punishment	 68
Purposes of Punishment	 69

Retribution	 70
Deterrence	 70
Rehabilitation	 70
Incapacitation	 70
Restoration	 71

Sentencing	 71
Approaches to Sentencing	 72
Sentencing Guidelines	 73

Plea Bargaining	 77
Truth in Sentencing	 79
Victims’ Rights	 79
Cruel and Unusual Punishment	 82

Methods of Punishment	 82
The Amount of Punishment: Capital Punishment	 84
Lethal Injection	 86
The Juvenile Death Penalty	 87
The Amount of Punishment: Sentences for a Term of Years	 98
The Amount of Punishment: Drug Offenses	 99



viii    Contemporary Criminal Law

Criminal Punishment and Status Offenses	 103
The Amount of Punishment: Marijuana Legalization	 103

Equal Protection	 105
Chapter Summary	 112
Chapter Review Questions	 113
Legal Terminology	 114
Test Your Knowledge Answers	 115

chapter 4	 Actus Reus	 117
Introduction	 118
Criminal Acts	 119
Voluntary Criminal Acts	 120

Analysis	 121

Status Offenses	 128
Omissions	 136

The American and European Bystander Rules	 136
The Duty to Intervene	 138

Possession	 148
Chapter Summary	 159
Chapter Review Questions	 159
Legal Terminology	 160
Test Your Knowledge Answers	 160

Chapter 5	 Mens Rea, Concurrence, Causation	 161
Introduction	 162
Mens Rea	 162

The Evidentiary Burden	 163
The Model Penal Code Standard	 164

Purposely	 166
Transferred Intent	 169

Knowingly	 170
Recklessly	 174
Negligently	 180
Strict Liability	 186
Concurrence	 192
Causation	 195

Cause in Fact	 195
Legal or Proximate Cause	 196
Intervening Cause	 196



Detailed Contents    ix

Coincidental Intervening Acts	 197
Responsive Intervening Acts	 197

Chapter Summary	 208
Chapter Review Questions	 209
Legal Terminology	 210
Test Your Knowledge Answers	 210

Chapter 6	 Parties to Crime and Vicarious Liability	 213
Introduction	 214
Parties to a Crime	 214
Actus Reus of Accomplice Liability	 216
Mens Rea of Accomplice Liability	 223
Natural and Probable Consequences Doctrine	 228
Accessory After the Fact	 233

The Common Law	 233
The Elements of Accessory After the Fact	 234

Vicarious Liability	 243
Corporate Liability	 244
Public Policy	 246

Automobiles, Parents, and Vicarious Liability	 251
Traffic Tickets	 251
Parents	 251

Chapter Summary	 255
Chapter Review Questions	 256
Legal Terminology	 257
Test Your Knowledge Answers	 257

Chapter 7	 Attempt, Conspiracy, and Solicitation	 259
Introduction	 260
Attempt	 260

History of Attempt	 261
Public Policy and Attempt	 262
The Elements of Criminal Attempt	 262

Mens Rea of Attempt	 263
A Criminal Attempt Involves a Dual Intent	 263

Actus Reus of Attempt	 267
Three Legal Tests	 268
The Physical Proximity and Substantial Step Tests	 270

Impossibility	 276
Abandonment	 283



x    Contemporary Criminal Law

Conspiracy	 288
Actus Reus	 288
Overt Act	 289
Mens Rea	 290
Parties	 290
The Structure of Conspiracies	 291
Criminal Objectives	 292
Conspiracy Prosecutions	 294

Solicitation	 301
Public Policy	 302
The Crime of Solicitation	 302

Chapter Summary	 309
Chapter Review Questions	 312
Legal Terminology	 312
Test Your Knowledge Answers	 313

Chapter 8	 Justifications	 315
Introduction	 316

The Prosecutor’s Burden	 316
Affirmative Defenses	 317
Mitigating Circumstances	 318

Self-Defense	 319
The Central Components of Self-Defense	 320

The Law of Self-Defense: The Reasonable Person	 323
Reasonable Belief	 323

The Law of Self-Defense: Justifiable Force	 331
Excessive Force	 338
Retreat	 338

Defense of Others	 346
Defense of the Home	 347
Execution of Public Duties	 352

The Modern Legal Standard	 354

Resisting Unlawful Arrests	 364
Necessity	 366
Consent	 379
Chapter Summary	 391
Chapter Review Questions	 391
Legal Terminology	 392
Test Your Knowledge Answers	 392



Detailed Contents    xi

Chapter 9	 Excuses	 395
Introduction	 396
The Insanity Defense	 396

The Right-Wrong Test	 399
The Irresistible Impulse Test	 402
The Durham Product Test	 404
The Substantial Capacity Test	 404
Burden of Proof	 406
The Future of the Insanity Defense	 406

Diminished Capacity	 415
Intoxication	 416

Voluntary Intoxication	 416
Involuntary Intoxication	 417

Age	 423
Duress	 433

The Elements of Duress	 433
Duress and Correctional Institutions	 435
The Duress Defense	 436

Mistake of Law and Mistake of Fact	 442
Mistake of Law	 443
Mistake of Fact	 445

Entrapment	 447
The Law of Entrapment	 448
The Subjective Test	 448
The Objective Test	 449
Due Process	 451
The Entrapment Defense	 451

New Defenses	 455
Some New Defenses	 456

The Cultural Defense	 459
Chapter Summary	 465
Chapter Review Questions	 466
Legal Terminology	 467
Test Your Knowledge Answers	 467

Chapter 10	 Homicide	 469
Introduction	 470
Types of Criminal Homicide	 471
Actus Reus and Criminal Homicide	 473
The Beginning of Human Life	 474



xii    Contemporary Criminal Law

The End of Human Life	 481
Mens Rea and Criminal Homicide	 482
Murder	 482
First-Degree Murder	 483

Capital and Aggravated First-Degree Murder	 489

Second-Degree Murder	 495
Depraved Heart Murder	 500
Felony Murder	 507
Corporate Murder	 516
Manslaughter	 522
Voluntary Manslaughter	 522

Voluntary Manslaughter Reconsidered	 524
Negligent Manslaughter	 531
Misdemeanor Manslaughter	 541

Chapter Summary	 545
Chapter Review Questions	 547
Legal Terminology	 548
Test Your Knowledge Answers	 548

Chapter 11	 Criminal Sexual Conduct, Assault and Battery, Kidnapping,  
and False Imprisonment	 549

Introduction	 550
The Common Law of Rape	 551

The Elements of the Common Law of Rape	 552
Rape Reform	 554
The Impact of Rape Reform	 555
Punishment and Sexual Assault	 555

The Actus Reus of Modern Rape	 556
Other Approaches to the Actus Reus of Modern Rape	 568

The Mens Rea of Rape	 569
Statutory Rape	 571
Withdrawal of Consent	 576

Rape Shield Laws	 581
Assault and Battery	 585

The Elements of Battery	 586
Simple and Aggravated Battery	 586
Domestic Battery	 588
Assault	 589
Aggravated Assault	 590
The Elements of Assault	 591



Detailed Contents    xiii

Stalking	 596
Kidnapping	 607

Criminal Intent	 608
Criminal Act	 608

False Imprisonment	 613
Chapter Summary	 620
Chapter Review Questions	 622
Legal Terminology	 623
Test Your Knowledge Answers	 623

Chapter 12	 Burglary, Trespass, Arson, and Mischief	 625
Introduction	 626
Burglary	 626

Breaking	 627
Entry	 627
Dwelling House	 628
Dwelling of Another	 629
Nighttime	 629
Intent	 629
Aggravated Burglary	 630
Do We Need the Crime of Burglary?	 631

Two Cases on Burglary	 633
Trespass	 639
Arson	 642

Burning	 643
Dwelling	 643
Dwelling of Another	 644
Willful and Malicious	 644
Grading	 644

Criminal Mischief	 650
Mens Rea	 651

Chapter Summary	 656
Chapter Review Questions	 657
Legal Terminology	 657
Test Your Knowledge Answers	 658

Chapter 13	 Crimes Against Property	 659
Introduction	 660
Larceny	 661

Actus Reus: Trespassory Taking	 661
Asportation	 662



xiv    Contemporary Criminal Law

Property of Another	 663
Mens Rea	 663
Grades of Larceny	 664

Embezzlement	 670
False Pretenses	 675

Actus Reus	 675
Mens Rea	 676

Theft	 682
Identity Theft	 684
Computer Crime	 691
Receiving Stolen Property	 700

Actus Reus	 700
Mens Rea	 701

Forgery and Uttering	 706
Actus Reus	 707
Mens Rea	 707
Uttering	 707
Simulation	 707

Robbery	 711
Actus Reus	 712
Mens Rea	 713
Concurrence	 713
Grading Robbery	 713

Carjacking	 720
Extortion	 720
Chapter Summary	 723
Chapter Review Questions	 724
Legal Terminology	 725
Test Your Knowledge Answers	 725

Chapter 14	 White-Collar Crime	 727
Introduction	 728
Environmental Crimes	 730
Occupational Health and Safety	 733
Securities Fraud	 735

Insider Trading	 736

Mail and Wire Fraud	 738
The Travel Act	 740
Health Care Fraud	 740
Money Laundering	 743



Detailed Contents    xv

Antitrust Violations	 747
Public Corruption	 748
Chapter Summary	 753
Chapter Review Questions	 754
Legal Terminology	 755
Test Your Knowledge Answers	 755

Chapter 15	 Crimes Against Public Order and Morality	 757
Introduction	 758
Disorderly Conduct	 759
Riot	 765
Public Indecencies: Quality-of-Life Crimes	 770

Vagrancy and Loitering	 771
Homelessness	 773
Gangs	 784

The Overreach of Criminal Law	 793
Prostitution and Solicitation	 795
The Crime of Prostitution	 796
Legal Regulation of Prostitution	 798

Obscenity	 806
Cruelty to Animals	 813
Chapter Summary	 815
Chapter Review Questions	 816
Legal Terminology	 817
Test Your Knowledge Answers	 817

Chapter 16	 Crimes Against the State	 819
Introduction	 820
Treason	 821

Criminal Act and Criminal Intent	 821
Prosecuting Treason	 822

Sedition	 823
Sabotage	 825
Espionage	 827
Terrorism	 829

Definition of Terrorism	 829
Terrorism Outside the United States	 830
Terrorism Transcending National Boundaries	 830
Weapons of Mass Destruction	 831
Mass Transportation Systems	 832



xvi    Contemporary Criminal Law

Harboring or Concealing Terrorists	 833
Material Support for Terrorism	 833
Combat Immunity	 835

State Terrorism Statutes	 836
International Criminal Law	 840
Chapter Summary	 843
Chapter Review Questions	 844
Legal Terminology	 845
Test Your Knowledge Answers	 845

Notes	 847

Glossary	 870

Case Index	 884

Subject Index	 897

About the Author	 919



xvii

PREFACE

This book reflects the insights and ideas developed over the course of more than 30 years of 
teaching criminal law and criminal procedure to undergraduate criminal justice students. 

The volume combines the concepts and learning tools found in undergraduate texts with the 
types of challenging cases and issues that are characteristic of law school casebooks. Each chap-
ter incorporates several features:

	 •	 Essays. Essays introduce and summarize the chapters and topics.

	 •	 Cases. Edited cases are accompanied by “Questions for Discussion.”

	 •	 Case Notes. Following the edited case decisions, “Cases and Comments” and “You 
Decide” review exercises are provided. In the “You Decide” sections, actual cases are 
discussed, and readers are asked to act as judges.

	 •	 The Model Penal Code and Discussion Boxes. In these sections, selected statutes and 
the provisions of the Model Penal Code are reprinted and analyzed. Discussion boxes 
and graphs supplement the coverage in most chapters.

	 •	 Learning Tools. Learning tools summarize and reinforce the material. These include 
introductory vignettes, chapter outlines, the test your knowledge and criminal law in 
the news features, questions for discussion following each case, legal equations, chapter 
review questions, and legal terminology lists.

The book provides a contemporary perspective on criminal law that encourages students to 
actively read and analyze the text. I hope that at the conclusion of the course, students will have 
mastered the substance of criminal law and have developed the ability to understand and to 
creatively apply legal rules. My aspiration is that students come to appreciate that criminal law is 
dynamic and evolutionary and is not merely a static and mechanical set of rules.

THE CASE METHOD

One of my aims is to provide a book that students find interesting and instructors consider edu-
cationally valuable. I have found that undergraduates enjoy and easily absorb material taught 
through the case method. In my experience, learning is encouraged when students are presented 
with concrete factual situations that illustrate legal rules. The case method also lends itself to 
an interactive educational environment in which students engage in role-playing or apply legal 
precedents to novel factual scenarios. The case method has the additional benefit of assisting 
students to refine their skills in critical reading and analysis and in logical thinking.
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The cases in the text are organized to enhance learning and comprehension. The decisions 
have been edited to emphasize the core components of the judgments, and technicalities have 
been kept to a minimum. Each case is divided into Facts, Issue, Reasoning, and Holding. 
I strongly believe in the educational value of factual analysis and have included a fairly full 
description of the facts. The textbook highlights the following:

	 •	 Classic Cases. The book includes various classic cases that are fundamental to the 
study of criminal law as well as cases that provide a clear statement of the law.

	 •	 Contemporary Cases. I have incorporated contemporary cases that reflect our 
increasingly diverse and urbanized society. This includes cases that address the issues 
of drugs, gangs, stalking, terrorism, cybercrime, white-collar crime, cultural diversity, 
and animal rights. Attention is also devoted to gender, race, domestic violence, and 
hate crimes.

	 •	 Legal Issues. The vast majority of the decisions have been selected to raise important 
and provocative legal issues. For instance, students are asked to consider whether the 
law should be expanded to provide that a vicious verbal attack constitutes adequate 
provocation for voluntary manslaughter.

	 •	 Facts. In other instances, the cases illustrate the challenge of applying legal rules. For 
example, decisions present the difficulty of distinguishing between various grades of 
homicide and the complexity of determining whether an act constitutes a criminal 
attempt.

	 •	 Public Policy. I have found that among the most engaging aspects of teaching 
criminal law are the questions of public policy, law, and morality that arise in various 
cases. The book constantly encourages students to reflect on the impact and social 
context of legal rules and raises issues throughout, such as whether we are justified in 
taking a life to preserve several other lives under the law of necessity.

CHAPTER ORGANIZATION

Each chapter is introduced by a vignette. This is preceded by the Test Your Knowledge fea-
ture, which is intended to interest students in the material and to help students focus on the 
important points. The Introduction to the chapter then provides an overview of the discussion.

The cases are introduced by essays. These discussions clearly present the development and 
elements of the relevant defense, concept, or crime and also include material on public policy 
considerations. Learning objectives are included to highlight what students should know. Each 
case is introduced by a question that directs students to the relevant issue.

At the conclusion of the case, Questions for Discussion ask students to summarize and 
analyze the facts and legal rule. These questions, in many instances, are followed by Cases and 
Comments that expand on the issues raised by the edited case in the textbook. There is also a 
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feature titled You Decide that provides students with the opportunity to respond to the facts of 
an actual case.

The essays are often accompanied by an analysis of the Model Penal Code. This provides 
students with an appreciation of the diverse approaches to criminal statutes. The discussion of 
each defense or crime concludes with a legal equation that clearly presents the elements of the 
defense or crime.

The chapters close with a Chapter Summary that outlines the important points. This is 
followed by Chapter Review Questions and Legal Terminology. A Glossary appears at the 
end of the book.

Most of the chapters also include Crime in the News. This is a brief discussion of legal 
developments and cases that students have likely encountered in the media. The purpose is to 
highlight contemporary issues and debates and to encourage students to consider the impact 
of the media in shaping our perceptions. Several chapters also include Crime on the Streets, 
which employs graphs to illustrate the frequency of various criminal offenses or other pertinent 
information. This is intended to give students a sense of the extent of crime in the United States 
and to connect the study of criminal law to the field of criminal justice.

ORGANIZATION OF THE TEXT

The textbook provides broad coverage. This enables instructors to select from a range of alter-
native topics. You will also find that subjects are included that are not typically addressed. The 
discussion of rape, for instance, includes “withdrawal of consent” and “rape shield statutes.” 
Expanded coverage is provided on topics such as sentencing, homicide, white-collar crime, and 
terrorism.

The textbook begins with the nature, purpose, and constitutional context of criminal law 
as well as sentencing and then covers the basic elements of criminal responsibility and offenses. 
The next parts of the textbook discuss crimes against the person and crimes against property 
and business. The book concludes with discussions of crimes against public morality and crimes 
against the state.

	 •	 The Nature, Purpose, and Constitutional Context of Criminal Law. Chapter 1 
discusses the nature, purpose, and function of criminal law. Chapter 2 covers the 
constitutional limits on criminal law, including due process, equal protection, freedom 
of speech, and the right to privacy. Chapter 3 provides an overview of punishment and 
sentencing and discusses the Eighth Amendment prohibition on cruel and unusual 
punishment.

	 •	 Principles of Criminal Responsibility. This part covers the foundation elements of 
a crime. Chapter 4 discusses criminal acts, and Chapter 5 is concerned with criminal 
intent, concurrence, and causation.

	 •	 Parties, Vicarious Liability, and Inchoate Crimes. The third part of the textbook 
discusses the scope of criminal responsibility. Chapter 6 discusses parties to crime and 
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vicarious liability. Chapter 7 covers the inchoate crimes of attempt, conspiracy, and 
solicitation.

	 •	 Criminal Defenses. The fourth part of the text discusses defenses to criminal liability. 
Chapter 8 outlines justifications, and Chapter 9 encompasses excuses.

	 •	 Crimes Against the Person. The fifth part focuses on crimes against the person. 
Chapter 10 provides a lengthy treatment of homicide. Chapter 11 is concerned with 
criminal sexual conduct, assault and battery, kidnapping, and false imprisonment.

	 •	 Crimes Against Habitation and Property, and White-Collar Crime. Chapter 
12 covers burglary, trespass, arson, and mischief. These crimes against property were 
originally conceived as protecting the safety and security of the home. Chapter 13 
centers on other crimes against property, including larceny, embezzlement, identity 
theft, and carjacking. Chapter 14 provides an overview of white-collar crime, 
commercial offenses that are designed to illegally enhance an individual’s income 
or corporate profits. This chapter covers a range of topics, including environmental 
crimes, securities fraud, mail and wire fraud, and public corruption.

	 •	 Crimes Against Public Order, Morality, and the State. Chapter 15 focuses on 
crimes against public order and morality that threaten the order and stability of the 
community. The chapter covers a number of topics including disorderly conduct, riot, 
vagrancy, and efforts to combat homelessness, gangs, and prostitution. Chapter 16 
discusses crimes against the state, stressing counterterrorism.

NEW TO THE SIXTH EDITION

In writing the sixth edition I have drawn on my experience in teaching the text. The changes to 
the book were adopted following a thorough review of contemporary court decisions and devel-
opments. I focused my efforts on sharpening topics that caused students particular problems in 
previous editions. The standard was whether a modification assisted in teaching and learning. 
The primary changes to the text include the following:

	 •	 Cases. New cases have been added that illuminate important concepts. This includes 
decisions on constitutional rights, criminal acts, attempt, necessity, consent, age, 
intoxication, stalking, kidnapping, arson, the unhoused, identity theft, and terrorism. 
Several cases from the fifth edition have been edited to highlight important aspects of 
the decision.

	 •	 New Material. Chapters have been updated to maintain the contemporary 
content and theme of the book and to clarify concepts discussed in the book. The 
text references a number of recent U.S. Supreme Court decisions and other legal 
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developments of interest. There are a number of additions to the Cases and Comments 
feature.

	 •	 You Decide. Most chapters include a new “You Decide” feature. These problems 
clarify concepts, illustrate the complexity of legal analysis, and enhance the interactive 
character of the text.

	 •	 Crime in the News. Several chapters have new or updated “Crime in the News” 
features.

	 •	 Reorganization. The book has undergone some reorganization to streamline the text.
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1

THE NATURE, PURPOSE, AND 
FUNCTION OF CRIMINAL LAW1
TEST YOUR KNOWLEDGE: TRUE/FALSE

	1.	 The only difference in the enforcement of criminal and civil law is that violation of 
a criminal law may result in imprisonment.

	2.	 Criminal law defines what is punished, and criminal procedure sets forth the rules 
on how crimes are investigated and prosecuted.

	3.	 The only difference between felonies and misdemeanors is that felonies result in 
incarceration.

	4.	 The best source to consult to find a comprehensive and relatively easy statement of 
the criminal law in a state is the criminal code rather than the decisions of the state 
supreme court.

Check your answers at the end of the chapter on page 20.

Can Police Officers Be Subjected to Prosecution in 
Both State and Federal Court?

As the videotape begins, it shows that [Rodney] King rose from the ground and 
charged toward Officer Powell. Powell took a step and used his baton to strike 
King on the side of his head. King fell to the ground. From the 18th to the 30th 
second on the videotape, King attempted to rise, but Powell and [Officer] Wind 
each struck him with their batons to prevent him from doing so. From the 35th to 
the 51st second, Powell administered repeated blows to King’s lower extremi-
ties; one of the blows fractured King’s leg. At the 55th second, Powell struck 
King on the chest, and King rolled over and lay prone. At that point, the officers 
stepped back and observed King for about 10 seconds. . . . At one-minute-five-
seconds (1:05) on the videotape, [Officer] Briseno, in the District Court’s words, 
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“stomped” on King’s upper back or neck. King’s body writhed in response. At 
1:07, Powell and Wind again began to strike King with a series of baton blows, 
and Wind kicked him in the upper thoracic or cervical area six times until 1:26. 
At about 1:29, King put his hands behind his back and was handcuffed. (Koon v. 
United States, 518 U.S. 81 [1996])

INTRODUCTION

Criminal law is the foundation of the criminal justice system. The law defines the conduct that 
may lead to an arrest by the police, trial before the courts, and incarceration in prison. When 
we think about criminal law, we typically focus on offenses such as rape, robbery, and murder. 
States, however, condemn a range of acts in their criminal codes, some of which may surprise 
you. In Alabama, it is a criminal offense to promote or engage in a wrestling match with a bear 
or to train a bear to fight in such a match.1 A Florida law states that it is unlawful to possess 
“any ignited tobacco product” in an elevator.2 Rhode Island declares that an individual shall be 
imprisoned for seven years who voluntarily engages in a duel with a dangerous weapon or who 
challenges an individual to a duel.3 In Wyoming, you can be arrested for skiing while being 
impaired by alcohol4 or for opening and failing to close a gate in a fence that “crosses a private 
road or river.”5 You can find criminal laws on the books in various states punishing activities 
such as playing dominos on Sunday, feeding an alcoholic beverage to a moose, cursing on a 
miniature golf course, making love in a car, or performing a wedding ceremony when either the 
bride or groom is drunk.6 In Louisiana, you risk being sentenced to 10 years in prison for steal-
ing an alligator, whether dead or alive, valued at $1,000.7

THE NATURE OF CRIMINAL LAW

Are there common characteristics of acts that are labeled as crimes? How do we define a crime? 
The easy answer is that a crime is whatever the law declares to be a criminal offense and pun-
ishes with a penalty. The difficulty with this approach is that not all criminal convictions result 
in a fine or imprisonment. Rather than punishing a defendant, the judge may merely warn 
them not to repeat the criminal act. Most commentators stress that the important feature of a 
crime is that it is an act that is officially condemned by the community and carries a sense of 
shame and humiliation. Professor Henry M. Hart Jr. defines crime as “conduct which, if . . . 
shown to have taken place,” will result in the “formal and solemn pronouncement of the moral 
condemnation of the community.”8

The central point of Professor Hart’s definition is that a crime is subject to formal condem-
nation by a judge and jury representing the people in a court of law. This distinguishes a crime 
from acts most people would find objectionable that typically are not subject to state prosecu-
tion and official punishment. We might, for instance, criticize someone who cheats on their 
spouse, but we generally leave the solution to the individuals involved. Other matters are left to 
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institutions to settle; schools generally discipline students who cheat or disrupt classes, but this 
rarely results in a criminal charge. Professional baseball, basketball, and football leagues have 
their own private procedures for disciplining players. Most states leave the decision whether to 
recycle trash to the individual and look to peer pressure to enforce this obligation.

CRIMINAL AND CIVIL LAW

How does criminal law differ from civil law? Civil law is that branch of the law that protects 
the individual rather than the public interest. A legal action for a civil wrong is brought by 
an individual rather than by a state prosecutor. You may sue a mechanic who breaches a con-
tract to repair your car or bring an action against a landlord who fails to adequately heat your 
apartment. The injury is primarily to you as an individual, and there is relatively little harm to 
society. A mechanic who intentionally misleads and harms a number of innocent consumers, 
however, may be charged with criminal fraud.

Civil and criminal actions are characterized by different legal procedures. For instance, 
conviction of a crime requires the high standard of proof beyond a reasonable doubt, although 
responsibility for a civil wrong is established by the much lower standard of proof by a prepon-
derance of the evidence or roughly 51% certainty. The high standard of proof in criminal cases 
reflects the fact that a criminal conviction may result in a loss of liberty and significant damage 
to an individual’s reputation and standing in the community.9

The famous 18th-century English jurist William Blackstone summarizes the distinction 
between civil and criminal law by observing that civil injuries are “an infringement . . . of the 
civil rights which belong to individuals. . . . [P]ublic wrongs, or crimes . . . are a breach and 
violation of the public rights and duties, due to the whole community . . . in its social aggregate 
capacity.” Blackstone illustrates this difference by pointing out that society has little interest in 
whether someone sues a neighbor or emerges victorious in a land dispute. On the other hand, 
society has a substantial investment in the arrest, prosecution, and conviction of individuals 
responsible for espionage, murder, and robbery.10

The difference between a civil and criminal action is not always clear, particularly with 
regard to an action for a tort, which is an injury to a person or to their property. Consider the 
drunken driver who runs a red light and hits your car. The driver may be sued in tort for neg-
ligently damaging you and your property as well as criminally prosecuted for reckless driving. 
The purpose of the civil action is to compensate you with money for the damage to your car 
and for the physical and emotional injuries you have suffered. In contrast, the criminal action 
punishes the driver for endangering society. Civil liability is based on a preponderance of the 
evidence standard, while a criminal conviction carries a possible loss of liberty and is based on 
the higher standard of guilt beyond a reasonable doubt. You may recall that former football star 
O. J. Simpson was acquitted of murdering Nicole Brown Simpson and Ron Goldman but was 
later found guilty of wrongful death in a civil court and ordered to compensate the victims’ 
families in the amount of $33.5 million.

The distinction between criminal and civil law proved immensely significant for Kansas 
inmate Leroy Hendricks. Hendricks was about to be released after serving 10 years in prison for 
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molesting two 13-year-old boys. This was only the latest episode in Hendricks’s almost 30-year 
history of indecent exposure and molestation of young children. Hendricks freely conceded that 
when not confined, the only way to control his sexual urge was to “die.”

Upon learning that Hendricks was about to be released, Kansas authorities invoked the 
Sexually Violent Predator Act of 1994, which authorized the institutional confinement of indi-
viduals who, due to a “mental abnormality” or a “personality disorder,” are likely to engage in 
“predatory acts of sexual violence.” Following a hearing, a jury found Hendricks to be a “sexual 
predator.” The U.S. Supreme Court ruled that Hendricks’s continued commitment was a civil 
rather than criminal penalty, and that Hendricks was not being unconstitutionally punished 
twice for the same criminal act of molestation. The Court explained that the purpose of the 
commitment procedure was to detain and to treat Hendricks in order to prevent him from 
harming others in the future rather than to punish him.11 Do you think that the decision of the 
U.S. Supreme Court makes sense?

THE PURPOSE OF CRIMINAL LAW

We have seen that criminal law primarily protects the interests of society, and civil law protects 
the interests of the individual. The primary purpose or function of criminal law is to help main-
tain social order and stability. The Texas Criminal Code proclaims that the purpose of criminal 
law is to “establish a system of prohibitions, penalties, and correctional measures to deal with 
conduct that unjustifiably and inexcusably causes or threatens harm to those individual or pub-
lic interests for which state protection is appropriate.”12 The New York Criminal Code sets out 
the basic purposes of criminal law as follows13:

	 •	 Harm. To prohibit conduct that unjustifiably or inexcusably causes or threatens 
substantial harm to individuals as well as to society

	 •	 Warning. To warn people both of conduct that is subject to criminal punishment and 
of the severity of the punishment

	 •	 Definition. To define the act and intent that is required for each offense

	 •	 Seriousness. To distinguish between serious and minor offenses and to assign the 
appropriate punishments

	 •	 Punishment. To impose punishments that satisfy the demands for revenge, 
rehabilitation, and deterrence of future crimes

	 •	 Victims. To ensure that the victim, the victim’s family, and the community interests are 
represented at trial and in imposing punishments

The next step is to understand the characteristics of a criminal act.
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THE PRINCIPLES OF CRIMINAL LAW

The study of substantive criminal law involves an analysis of the definition of specific crimes 
(specific part) and of the general principles that apply to all crimes (general part), such as the 
defense of insanity. In our study, we will first review the general part of criminal law and then 
look at specific offenses. Substantive criminal law is distinguished from criminal procedure. 
Criminal procedure involves a study of the legal standards governing the detection, investiga-
tion, and prosecution of crime and includes areas such as interrogations, search and seizure, 
wiretapping, and the trial process. Criminal procedure is concerned with “how the law is 
enforced”; criminal law involves “what law is enforced.”

Professors Jerome Hall14 and Wayne R. LaFave15 identify the basic principles that compose 
the general part of the criminal law. Think of the general part of the criminal law as the building 
blocks that are used to construct specific offenses such as rape, murder, and robbery.

	 •	 Criminal Act. A crime involves an act or failure to act. You cannot be punished for bad 
thoughts. A criminal act is called actus reus.

	 •	 Criminal Intent. A crime requires a criminal intent or mens rea. Criminal punishment 
is ordinarily directed at individuals who intentionally, knowingly, recklessly, or 
negligently harm other individuals or property.

	 •	 Concurrence. The criminal act and criminal intent must coexist or accompany one 
another.

	 •	 Causation. The defendant’s act must cause the harm required for criminal guilt, death 
in the case of homicide, and the burning of a home or other structure in the case of 
arson.

	 •	 Responsibility. Individuals must receive reasonable notice of the acts that are criminal so 
as to make a decision to obey or to violate the law. In other words, the required criminal 
act and criminal intent must be clearly stated in a statute. This concept is captured by 
the Latin phrase nullum crimen sine lege, nulla poena sine lege (no crime without law, no 
punishment without law).

	 •	 Defenses. Criminal guilt is not imposed on an individual who is able to demonstrate 
that their criminal act is justified (benefits society) or excused (the individual suffered 
from a disability that prevented them from forming a criminal intent).

We now turn to a specific part of the criminal law to understand the various types of acts 
that are punished as crimes.




