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Foreword

It has been said that social work is one of the easiest professions to do badly and one of the
most difficult to do well. As a former social worker, and now as the Chair of Social Work
England, [ wholeheartedly agree with this statement.

Social workers have a strong sense of social justice as they have to engage with a range
of social issues that lie at the heart of their professional practice. They have to work with
individuals and families with some of the most complex issues and needs, and are often re-
quired to intervene alongside other professionals when services or interventions have failed
to keep some of the most vulnerable people in our communities safe and supported. It is,
therefore, essential that social work students not only understand their role, but also learn
the importance of its legal context and framework so they can operate safely and effectively
within the boundaries of the law and ensure that their work upholds the highest standards
of professional practice.

It is for this reason that I believe in the importance and value of this new edition of Alison
Brammer's Social Work Law, which updates the legislation and practice changes for students
of social studies. Brammer will introduce students to basic legal skills, identify their statu-
tory responsibilities and improve their knowledge of the law and its application to social
work practice, but it will also help students to understand the links between the law and
social work values, and how the law can promote good practices and empower service users.

This is necessary because social workers are able to exercise significant legal powers in
their role and they have a responsibility and a duty to exercise these powers safely and with
due diligence. The confidence of the public must be maintained and protected, and it is only
though the highest standards of practice that social workers can do this effectively. Trust in
social workers is vital to the successful operation of their role and this is especially evident
when it comes to the use of their legal powers.

But the law is not a fixed body of rules; it changes over time, and social work students
must keep abreast of these changes. Students need to understand how, as social workers,
they can use the law in a positive way. They should examine the value of law from the per-
spectives of the people who use services, their carers and professionals. They should also
focus on learning and understanding the underlying principles - for example, the use of
powers under the Mental Health Act are there to protect people and ensure their rights are
upheld, not to simply take away their liberty.

This is particularly important once students have become qualified social workers. As
the Chair of Social Work England, I want to stress that regulation means that social work-
ers must maintain their knowledge base and skills, including keeping up to date with law
learning as part of their Continuing Professional Development. Law learning can also be a
rewarding journey that brings out the social issues that lie at the heart of professional prac-
tice and so enables social workers to make the links between theory, research and legislation,
and to translate it into everyday practice, enhancing their critical and risk analysis abilities.
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XXil

Moreover, when social workers take charge of their learning and understand the legal
framework in which they are working, they are well placed to recognise when the law is
inadequate in its protection of vulnerable groups or has an adverse impact on their lives.
For example, while they must work within the existing legal framework, they may come to
understand that some aspects may be having a discriminatory impact on some groups of
people who use services and/or carers. Based on my own personal experience, I know how
important it is that social workers can use their professional voice to highlight its limitations
and to campaign for reform.

At its heart, social work is a profession that is concerned with promoting social change,
safeguarding service users and carers, protecting the public and challenging social injus-
tice. However, social workers can only fully appreciate and respond to these professional
challenges if they take the time to learn and understand the law, and how it works in
conjunction with professional social work practices.

Professor, The Lord Patel of Bradford OBE



Aims

Preface

The aims of this book are to:

® [mprove knowledge of law and its application to social work practice.
Clarify legal terminology, conventions and practice and introduce basic legal skills.
Identify the statutory responsibilities of social workers.

Establish links between law and social work values.

Demonstrate how law can promote good practice and empower service users while
acknowledging the converse.

® Provide a comprehensive account of ‘service user law’.

® Engage with professional and contextual issues surrounding law and social work.

The law covered in this text is specifically that which applies in England and Wales. The law
applicable in Scotland and Northern Ireland is not included other than on occasion by way
of comparison. Social work practice in statutory Social Services Departments forms the main
focus of discussion although it is recognised that an increasing number of people in the
social work profession are employed in the private and voluntary sector and where possible
relevant issues relating to those areas are addressed.

Terminology

It is important to add a note on terminology at this stage. Language in law and social work
practice is always changing - though not necessarily at the same pace. At times a choice
had to be made between various terms and styles and a brief explanation for those choices
follows.

Throughout the text the term "service user’ is employed rather than ‘client’. In practice this
term is now more commonly accepted as the appropriate term. The reasoning behind this
preference is that reference to 'service user’ is less discriminatory as it implies a more active
and equal position with the social worker and emphasises that social work practice and the
law deal significantly with provision of services and support and are not confined to issues of
protection and control. It is recognised that in some particular circumstances the term may
not seem appropriate to all or some of the players. For example, in child protection where a
parent emphatically denies the existence of 'significant harm’ yet action is taken to remove
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the child, that parent may not perceive herself as a service user or a client and may relate
more closely to terms such as victim or adversary.

He is used throughout the text rather than s/he or they, which can appear clumsy, though
more acceptable in terms of anti-discriminatory practice. The main reason for use of he is
that legislation is framed in these terms, though application of the Interpretation Act 1978
means that he should be taken to refer to she also. This usage is adopted therefore for rea-
sons of clarity and consistency.

The glossary includes explanations of a range of terms used throughout the book. Some
are technical legal terms which are unavoidable and in rare cases may still be expressed in
Latin. Other terms are more recent in origin and an explanation is provided of their mean-
ing in the context of social work law. Terms included in the glossary are highlighted in red
bold the first time they appear in the text. Abbreviations used are highlighted in black bold
in the text at first mention.

Approach

XXiV

A few thoughts about learning the law will further explain the approach of this text.

Learning social work law is most effective as part of an approach which conforms to what
Biggs (1994) describes as 'the qualitative outlook’. Under this premise, students learn in a
cumulative fashion through interpretation of new materials with existing knowledge and
understanding. The task for teachers of social work law is thus to encourage understanding,
not simply to transmit vast amounts of content which can be reproduced in a test situation
without any real understanding of the subject matter or its interrelationship with other
areas (the quantitative outlook). The qualitative approach involves use of activities to help
understanding. Elements typically present in this approach include: a positive motivational
context; a high degree of learner activity, both task-related and reflective; interaction with
others, at peer level and hierarchically; a well-structured knowledge base that provides depth
and breadth for conceptual development and enrichment (Biggs, 1994).

To learn a new subject it is necessary to be aware of expectations, motivation and atti-
tudes. It is possible that some social work students feel that the study of law is imposed on
them if they wish to pursue a career in social work, rather than it being a genuine choice. A
few students may still consider that law has no relevance to social work and therefore have
little commitment to its study. Others may grasp the aspects of law that might be interpreted
as oppressive or discriminatory and see their role as fighting against law rather than embra-
cing it as a tool to improve practice.

For some students, reluctance to study law is founded in a preconception that law is dry
and boring. A response to such concerns is to encourage students to take some ownership
of the study of law by incorporating it fully into their professional development as a social
work practitioner. Guiding this approach, is Rogers’ (1969) view that significant learning
takes place when the subject matter is perceived as having relevance to your own purpose.

To learn law it is necessary to spend some time on basic skills of legal research, "the ability
to find, use and apply legal source material; the ability to read cases and statutes and apply
them to new or complex situations’ (Kenny, 1994, p. 47). The introduction of these skills
should be set against a context of an understanding of the respective roles of social workers
and solicitors. In practice social workers should have access to legal advice for complex cases.
The aims of studying law as a social worker should not include a desire to turn into quasi-
lawyers, but having an appropriate knowledge of law and awareness of how to access the law
that supports professional practice.



PREFACE

Before embarking on the study of law as part of a social work course, it is apposite to
develop an awareness of the sensitive nature of some areas of study. It is important to ac-
knowledge the possible existence of personal and professional experience of certain issues,
e.g. domestic violence, and the need to foster a 'safe’ working environment.

One way to achieve this is through the development of ‘ground rules’ which can if neces-
sary be revisited throughout a course of study. Ground rules might include issues such as:
respect for each other’s beliefs and opinions, confidentiality within the group, sharing re-
sources, appropriate use of language, time out if appropriate, and full participation. From
my experience of following this approach with groups of mature students I would support
the view of Egan (1974) that ‘an adult way of learning is best established when a group
agrees to and respects and values each other, and that this is best achieved through a contract
that establishes ground rules’ (in Rowland, 2000, p. 65).

The approach taken in this text is to provide the opportunity to learn law in a way which
is relevant to social work practice and develops critical analysis. Chapters therefore include
learning objectives, discussion points, signals to evaluate law, including deficiencies in cur-
rent law and commentary on proposals for reform, case analysis and exercises in the form
of case study discussion, as a facet of problem-based learning (Savin-Baden, 2000). A limi-
tation of case studies is that it is not usually possible to provide the amount of detail that
would be available in a real situation. This can be a positive feature, however, in that it
can encourage questioning and provide for a greater range of options to be considered e.g.
a reference in a case study to a ‘child in need’ as defined by the Children Act 1989, s. 17
might prompt thought or discussion about gate-keeping, prioritisation of services, concepts
of need versus protection, ethnocentric interpretations of need, medical versus social need -
all issues hidden behind a seemingly straightforward legal term. The companion website
will include answers to case studies and exercises.

Keeping ahead of the game - further reading
and website addresses

Professionals working in all of the areas covered in this book need to be alert to changes
in policy, legislation and case law, all of which impact on practice. Reading a textbook on
social work law, however comprehensive, is unlikely to equip the social practitioner fully
for the diverse situations which will be encountered. In part this is an inevitable result of the
speed of changes and developments in law.

Some sections of this text have had to consider both existing law and future, as yet un-
implemented, legislation or proposals for reform. In addition, the potential for challenge
of existing law via the Human Rights Act 1998 should not be overlooked and its impact
is considered throughout. The approach adopted therefore is to encourage and enable the
reader to consider the study of law as a career-long aspect of professional development, and
to achieve this to develop the skills necessary to access up-to-date materials and indications
of future direction. Three principal features of the book support this aim.

Further reading

Space dictates that certain important publications, such as government policy and consulta-
tion documents, can only be referred to in brief. References are provided in further reading
to encourage the reader to access the original documents and to expand and develop on the
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knowledge gained in the text. Certain key documents, e.g. "Working Together to Safeguard
Children’, will become an essential part of the social work "toolkit’. The text aims to encour-
age a critical and reflective approach to the role of law. Published research and academic art-
icles included in further reading support this notion and the requirement for research-based
practice. This is a generic text but it is recognised that on qualification most social workers
will choose an area of specialism and may wish to research that area in greater depth.

Website addresses

In addition to the more traditional library-based sources of information, there is a wealth
of information which can be accessed via the internet. Website addresses are included at the
end of each chapter. Sites are included through which significant documents such as gov-
ernment publications can be accessed. In addition, for each topic there are websites listed
reflecting the particular issues, e.g. charitable or research-based organisations, which can
provide further insight into an area.

Outline of content

XXVi

The remainder of this text is divided into three parts: the legal context of social work prac-
tice; children and families; and vulnerable adults. Criminal justice issues are dealt with in
Chapter 13 regarding juvenile offenders and Chapter 18 for adults. Two additional chapters
at the end of the text cover asylum law and welfare. Both areas are relevant to each of the
three parts of the text but have been positioned at the close of vulnerable adults as it is argu-
able that asylum seekers and people who are homeless have a vulnerability. There have been
significant changes within social work law since publication of the fourth edition and these
are reflected in the updated fifth edition.

While I hope the views in this chapter are persuasive and coherent, ultimately they are
expressed by a lawyer. Accordingly, a summary of feedback follows from two exercises car-
ried out with social work students.

Why study law?

relevant to ALL areas of practice

avoid litigation

social workers operate within tight guidelines which are dictated by law

know powers within law and limitations

understand nature of State’s role in protection

understand clients/service-users’ rights and lack of rights — enables empowerment
advocacy

defines boundaries of how citizens should behave

law protects client group and social workers

social workers need a good working knowledge of the legal system, e.g. access to services

to fulfil obligations to service users/clients

to challenge unfair discrimination



to influence and shape legal systems

to guard against personal litigation

PREFACE

® social workers work in partnership with other professionals and agencies which are

dominated by the legal framework - to know professional boundaries

because it’s interesting!

What are the barriers to use and understanding of the law?

rigidity

jargon, language and terminology
format

continuous change in some areas, lack of change in others
contradictory content

not accessible

inconsiderate to victim

subject to interpretation
discriminatory

elitist

tradition, e.g. dress etc. in court setting
time - adjournments etc.

too generic

lack of time and resources to learn

politics influences changes in law.

The author has endeavoured to explain the law as at 30 June 2019 and some developments
thereafter are included.
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Care Standards Act 2000

Chronically Sick and Disabled Persons Act 1970
Community treatment order
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CYPA
DASS
DCSF
DDA
DfE
DfES
DoH
DOLS
DPA
DPP
DP(SCR)A
DRC
DTO
DVCVA
DVPO
DWP
EA 1996
EA 2002
EA 2005
EA 2011
ECHR
ECtHR
ECT
EHC
EIA
EOC
EPA
EPO
ERA
EWO
FfA

FLA
FMA
FSM

GR
GSCC
HA
HCPC
HMCS
HRA
HSCA
IAA

IEP
IMCA
IMHA
IRH

IRO
ISSP

Children and Young Persons Act 2008
Director of Adult Social Services
Department for Children, Schools and Families
Disability Discrimination Act 1995
Department for Education

Department for Education and Skills
Department of Health

Deprivation of Liberty Safeguards

Data Protection Act 2018

Director of Public Prosecutions
Disabled Persons (Services, Consultation and Representation Act) 1986
Disability Rights Commission
Detention and Training Order

Domestic Violence, Crime and Victims Act 2004
Domestic Violence Protection Order
Department for Work and Pensions
Education Act 1996

Education Act 2002

Education Act 2005

Education Act 2011

European Convention on Human Rights
European Court of Human Rights
Electroconvulsive therapy

Education Health and Care Plan
Education and Inspections Act 2006
Equal Opportunities Commission
Enduring power of attorney

Emergency protection order
Employment Rights Act 1996

Education Welfare Officer

Fostering for Adoption

Family Law Act 1996

Forced Marriage Act

Free school meals

Gender reassignment

General Social Care Council

Housing Act 1996

Health and Care Professions Council
Her Majesty’s Courts Service

Human Rights Act 1998

Health and Social Care Act 2008
Immigration and Asylum Act 1999
Individual education plan

Independent Medical Capacity Advocate
Independent mental health advocate
Issues Resolution Hearing

Independent Reviewing Officer
Intensive supervision and surveillance programme



LA
LAA

LAC

LAC
LASPO
LASSA
LEA

LGO

LPA

LSCB
MCA 1973
MCA 2005
MHA 1983
MHA 2007
MHRT
MIAM

M)

NAA
NASS
NHSCCA
NIAA

NR

NSF
OASYS
ODPM
PACE

PCA
PCCA
PCC(S)A
PCF

PLO
POCA

POVA
PSHE
RC
RRA
SAB
SAO
SAR
SCIE
SCT
SEN
SENCO
SENDA
Sl

SOA
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Local authority

Legal Aid Agency

Local authority circular

Looked after children

Legal Aid, Sentencing and Punishment of Offenders Act 2012
Local Authority Social Services Act 1970

Local education authority

Local government ombudsman

Lasting power of attorney

Local Safeguarding Children Boards

Matrimonial Causes Act 1973

Mental Capacity Act 2005

Mental Health Act 1983

Mental Health Act 2007

Mental Health Review Tribunal

Mediation Information and Assessment Hearing
Ministry of Justice

National Assistance Act 1948

National Asylum Support Service

National Health Service and Community Care Act 1990
Nationality, Immigration and Asylum Act 2002
Nearest relative

National Service Framework

Offender Assessment System

Office of the Deputy Prime Minister

Police and Criminal Evidence Act 1984
Protection of Children Act 1999

Protection of Children Act index

Powers of Criminal Courts (Sentencing) Act 2000
Professional Capabilities Framework

Public Law Outline

Protection of Children Act list of adults considered unsuitable to work
with children

Protection of Vulnerable Adults

Personal, social, health and economic education
Responsible clinician

Race Relations Act 1976

Safeguarding Adults Boards

School attendance order

Subject Access Request

Social Care Institute for Excellence

Supervised community treatment

Special educational needs

Special Educational Needs Coordinator

Special Educational Needs and Disability Act 2001
Statutory Instrument

Sexual Offences Act 2003
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SRE
SSFA
ssl
UKBA
UNCRC
YISP
YJB
YJCEA
YoP
Yot
YRO

Sex and relationships education

School Standards and Framework Act 1998
Social Services Inspectorate

United Kingdom Border Agency

UN Convention on the Rights of the Child
Youth inclusion and support panel

Youth Justice Board

Youth Justice and Criminal Evidence Act 1999
Youth Offender Panel
Youth offending team
Youth rehabilitation order

Law Reports

AC
AllER
BHRC
BMLR
CCLR
Ch
cop
CrAppR
ECHR
EHRR
EWCA
EWHC
Fam
FCR
FLR
IRLR
QB
UKHL
WLR

Journals

BJSW
CcC
CFLQ
CrimLR
DCLD
Fam Law
JCcL
JSWFL
LAG

LS

MLR
NLJ

S)

Appeal cases

All England Law Reports
Butterworths Human Rights Cases
Butterworths Medico-Legal Reports
Community Care Law Reports
Chancery Division

Court of Protection Law Reports
Criminal Appeal Reports

European Court of Human Rights
European Human Rights Reports
England and Wales Court of Appeal
High Court of Justice for England and Wales
Family Division

Family Court Reporter

Family Law Reports

Industrial Relations Law Reports
Queen’s Bench Division

UK House of Lords

Weekly Law Reports

British Journal of Social Work
Community Care

Child and Family Law Quarterly
Criminal Law Review
Discrimination Case Law Digest
Family Law

Journal of Child Law

Journal of Social Welfare and Family Law
Legal Action Group Bulletin
Legal Studies

Modern Law Review

New Law Journal

Solicitors Journal
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